Basic E-learning Course on Human Rights and Health (Summary of points from the course)
Objectives: Disseminate the links between health and human rights and explain the international human rights instruments that protect the right to health and other related human rights. 

Access full course at PAHO virtual campus for Public Health (you will be able to access the course, but have to create and account first) https://cursos.campusvirtualsp.org/course/view.php?id=45
M1. Relationship between Health and Human Rights
The most widely used modern definition of health was developed by the WHO:  “Health is a state of complete physical, mental, and social well-being and not merely the absence of disease or infirmity.”  Through this definition, WHO has helped move health thinking beyond a limited, biomedical and pathology-based perspective to a more positive focus of “well-being.”  Also, by including the mental and social dimensions of well-being, WHO radically expanded the scope of health and, as a result, the roles and responsibilities of health professionals and their relationship to the larger society.

As you can see, the modern concept of health includes, yet goes beyond health care to embrace the broader societal dimensions and context of individual and population well-being and State responsibility.  The preamble to the WHO Constitution identifies the expanded scope of health by stating “the enjoyment of the highest attainable standard of health is one of the fundamental rights of every human being without distinction of race, religion, political belief, economic, or social condition” and that “Governments have a responsibility for the health of their peoples which can be fulfilled only by the provision of adequate health and social measures.”

The modern idea of human rights is just as hopeful, ambitious, and complex as the modern idea of health.  The preamble to the Universal Declaration of Human Rights proposes that human rights and dignity are self-evident, the “highest aspiration of the common people,” and “the foundation of freedom, justice, and peace.”

Let’s review the key characteristics of human rights: they are rights of individuals; these rights are inherent to all individuals because they are human; they are indivisible; they are interdependent; they are also inalienable; they apply to all people around the world whatever their race, color, sex, language, religion, political or other opinion, national or social origin, property, birth or any other status;  and they principally involve the relationship between the State and individual.

It is the duty of Governments, regardless of their political, economic, and cultural systems to promote, protect, respect, and fulfill all human rights.

There are three main types of relationships that occur between health and human rights.

The first relationship involves the positive and negative impacts of health policies, plans, and laws on human rights.  The challenge is to negotiate the optimal balance between promoting and protecting public health and promoting and protecting human rights.  In order to accomplish this aim, it would be necessary that Governments verify that their national health policies, plans, and laws follow current national and international human rights instruments.

The second relationship expresses that violations or lack of fulfillment of any and all human rights have negative effects on physical, mental, and social well-being.  This is true in peacetime and in times of conflict and extreme political repression.

The third, and final relationship, is the unavoidable connection between health and human rights.  The central idea of the health and human rights approach is that health and human rights act in synergy.  Promoting and protecting health requires explicit and concrete efforts to promote and protect human rights and dignity.  In addition, greater fulfillment of human rights requires sound attention to health and to its societal determinants.  In other words, the enjoyment of health is necessary for exercising human rights; and at the same time, exercising human rights positively contributes to the enjoyment of health.  For example, the enjoyment of physical and mental health is essential for exercising the right to work; and at the same time, exercising the right to work contributes positively to the enjoyment of physical and mental health.

Some UN and regional human rights instruments protect the right to health, and help protect other human rights related to physical and mental health.  Both the UN and the Inter-American or OAS human rights systems have a significant body of legal instruments that can be used to protect the right to health and other related human rights of vulnerable groups.  Some of these instruments are conventions, treaties, protocols, or covenants, and they are legally binding for States that have ratified them.

International Binding Instruments

Critical international binding human rights instruments include the United Nations Charter; the Constitution of the World Health Organization; the International Covenant on Civil and Political Rights; the International Covenant on Economic, Social, and Cultural Rights, the Convention on the Elimination of All Forms of Discrimination Against Women; the Convention on the Rights of the Child; and the Convention on the Rights of Persons with Disabilities.

Charter of the United Nations

The Charter of the United Nations was signed in 1945.  This instrument establishes that one of the purposes of the UN is “…to achieve international co-operation […] in promoting and encouraging respect for human rights and fundamental freedoms for all without distinction as to race, sex, language, or religion…”

Constitution of the WHO

The Constitution of the WHO was adopted in 1946.  This instrument established that “the enjoyment of the highest attainable standard of health is one of the fundamental rights of every human being without distinction of race, religion, political belief, economic, or social condition.”

International Covenant on Civil and Political Rights (ICCPR)

In 1966, the International Covenant on Civil and Political Rights, an international treaty, was adopted by the UN Member States to protect human rights that are closely related to the right to health, such as the prohibition of medical or scientific experimentation without the informed consent of individuals, in order to protect the life and personal integrity of human beings in the medical context.

International Covenant on Economic, Social, and Cultural Rights (ICESCR)

The International Covenant on Economic, Social, and Cultural Rights instrument was also adopted in 1966 by the UN Member States.  This treaty accorded more specific provisions with regard to the right to health in the context of what we now call “economic and social determinants of health.”  This treaty establishes that all persons have the right to the enjoyment of the highest attainable standard of physical and mental health, which is referred to as the right to health in Article 12.

Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW)

The Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW) was adopted in 1979.  It establishes specific measures to eliminate discrimination against women in the field of health care in order to ensure, on a basis of equality of men and women, access to health care services, including those related to family planning.

Convention on the Rights of the Child (CRC)

The Convention on the Rights of the Child was adopted in 1989.  This instrument refers to the civil, political, economic, social, and cultural rights of children. Including the right of children with disabilities to receive special care; the right of children to the enjoyment of the highest attainable standard of health; and the right to a periodic review of the treatment given to children placed in institutions for physical or mental health reasons.

Convention on the Rights of Persons with Disabilities

Convention on the Rights of Persons with Disabilities was adopted in 2006.  This convention has an explicit social and economic development dimension.  It reaffirms that all persons with disabilities must enjoy all human rights, including the right to health, habilitation, and rehabilitation in the community (Articles 25 and 26), including free or affordable health care and programs as provided to other persons, including in the area of sexual and reproductive health, and population-based public health programs.

There are also a number of critical regional human rights instruments.

There are a number of human rights related to health that cannot be restricted, such as the right to life; freedom from torture, cruel, inhumane and degrading treatment, and punishment; freedom from medical or scientific experimentation without free consent; freedom from slavery or involuntary servitude; the right to recognition as a person before the law; and freedom of thought, conscience, and religion.  International human rights instruments recognize the need to limit human rights in certain occasions; however, such limitations may not be applied in an arbitrary manner.  The limitations may only be exercised as provided by the law and are necessary to protect national security, public order, public health and morals, and the rights and freedom of others.

Public health is sometimes used by states as a ground for limiting the exercise of human rights.  Only as a last resort can human rights be interfered with to achieve a public health goal.  Such limitations or restrictions of human rights are subject to a periodic review by public health or other governmental officials, and can only be justified when all of the Siracusa Principles have been met.

M2. A fundamental human right to health
The terms the “right to the highest attainable standard of health” and “right to health” are used as an abbreviation for the more accurate formulation of the “right of everyone to the enjoyment of the highest attainable standard of physical and mental health.”  Governments cannot fully ensure good health because of the many factors that are outside their control, such as individual susceptibility to ill-health and adoption of unhealthy lifestyles.

Many other human rights also contribute to the protection of our health, including the right to life, the right to have physical and mental integrity respected, and the right to be free from discrimination.

Health is dependent upon many social, economic, and cultural factors beyond health care.  These include access to safe and clean water, food, sanitation, shelter, and freedom from discrimination.  The right to health includes both the right to health care and the right to these other essential conditions for health.

Fundamental elements to the right to health

As human beings, we are entitled to the fundamental elements of the right to health.  Steps must be taken to enable the participation of all individuals, communities, and vulnerable groups, including persons with mental disorders, persons with disabilities, persons living with HIV, indigenous peoples, women, boys and girls, older persons, and persons exposed to second hand tobacco smoke.

The right to health is protected by the UN and OAS human rights binding and non-binding instruments.  

Accountability

The governments and State and Non-State parties that are responsible for protecting the right to health and other related human rights must be held accountable.  While PAHO Member States can use different forms of accountability, all accountability mechanisms must include the same characteristics:  they must be accessible, transparent, and effective.  PAHO Member States established these guidelines in the Principles and Values of the Health Agenda for the Americas.

Different examples of how accountability works in practice will be reviewed in Module Three of this course using case studies.  Basically, accountability of human rights occurs at either the national or international level.

At the national level, accountability mechanisms fall into various categories. 

It may be possible to pursue a complaint and seek a legally binding decision in the domestic Courts if the right to health or another relevant human right is enshrined in the domestic laws or in the national Constitution.

A National Human Rights Commission or Ombudsperson that is independent from the government may be empowered to review individual complaints, visit public institutions, such as hospitals, and issue authoritative recommendations to public health authorities.

Another kind of national accountability involves political accountability mechanisms, such as health committees that function in Parliaments or Congress, that formulate and discuss draft laws.  International norms on the right to health and other related human rights may be incorporated into national laws through collaboration with these groups.

An additional way to advance the right to health and other related human rights at the national level is to ensure that it is integrated in all relevant policymaking mechanisms. 

